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CARL Q. CHRISTOL* AND
HELMUT BADERt

Legal Rights of the Alien in
Austria with Special Reference to
the United States Citizen
The benchmarks of the present world legal order are based more than
ever before on man's mobility and the need to respect human and property
rights as he participates in transnational activities. Never before has there
been such an enormous interexchange of peoples, goods, ideas, services,
and money across national borders for the benefit of the world's population. At the same time that human beings are increasing their mobility,
milti-national enterprises are ranging "widely through the globe in search of
inspiration, capital, labor, materials, and markets."'
The transnational enterpriser often finds it easier to accomodate to social
and political outlooks, which are found in mature States than those which
exist in some of the developing countries. The presence abroad of traditional approaches to business activity, the higher degree of political stability, the concentration on manufacturing rather than on extractive resources, the minimal dangers of governmental expropriation policies,
skilled labor forces, and the absence of limitations on the mobility of
persons all constitute inducements to the businessman in search of a
business location. Further, product popularity, especially when augmented
by effective advertising techniques, has placed a greater emphasis on the
delivery of a suitably priced product to satisfied customers than on the
historic or original place of innovation, patent, or manufacture.
Austria, as a mature social-political-economic entity, is attractive to
multi-national business activities. Moreover, as a member of the European
Free Trade Association (EFTA), it offers those advantages pertaining to
any structured regional entity. The economic base and growth of EFTA's
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nine countries with a population of over 100,000,000 is identified in its
import and export record. In 1959 these combined to total $39,000 million.
In 1971 the figure was about $103,000 million.
The importance of Austria as a place of business activity is reflected in
the following figures: During 1971 Austria imported (c.i.f.) $4,136.9 millions of goods of which $812.4 came from EFTA countries, $153.8 from
the United States, $2,3 13.2 from European Economic Community (EEC)
countries, and $857.5 from the rest of the world. Austria's imports were
16.6% greater during this period than for 1970. During 1971, Austria
exported (f.o.b.) $3,129.9 millions of goods of which $875.4 went to EFTA
countries, $126.9 to the United States, $1,212.6 to EEC countries, and
$915.0 to the rest of the world. Austria's exports were 9.6% greater during
1971 than for 1970.2
In the following pages the authors have tried to set forth essential
considerations for the American-individual or business enterprise-who
may wish to move to Austria either temporarily or for a more extended
stay. Austria, with her natural amenities for enjoyable living, is becoming
the home of an increasing number of American nationals who are taking up
temporary or permanent residence abroad. The natural beauty, the high
cultural achievements, the increasing commercial activity, the political
stability, and the relatively low cost of living continue to make Austria a
very attractive opportunity for individuals and enterprises. 3
I. General Considerations
The American in Austria will wish to know about the exercise of civil
and political rights and liberties, residence and registration requirements,
tax matters, family law matters relating to marriage, divorce, guardianship
and inheritance, property law matters relating to real estate and landlord
and tenant relationships, employment limitations, and business transactons
including corporation law, foreign exchange, import and export restrictions,
and patent law.
Every individual who is not in possession of Austrian citizenship is
2

European Free Trade Association Reporter, No. 237, (March 10, 1972). Data on
EFTA activities is available without cost from EFTA Publications, Suite 502A, 711 -14thStreet, N.W., Washington, D.C., 20005.
3

COMMITTEE FOR ECONOMIC DEVELOPMENT, THE UNITED STATES AND THE EUROPEAN

COMMUNITY: POLICIES FOR A CHANGING WORLD ECONOMY,"

New York, (November, 1971).

On July 22, 1972, a treaty was signed in Brussels among EEC and EFTA countries whereby
an economic merger was effected. As a signer,.Austria. will benefit through an eventual mutual
abolition of tariffs in industrial goods among the sixteen participating States. Such tariffs will
be reduced at the rate of 20 percent per year for five years beginning on April I, 1973.
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considered to be an alien. 4 This classification applies not only to persons
possessing foreign citizenship but also to stateless persons.
5
Under its federal Constitution Austria is an administrative Rechtsstaat.
As a consequence the alien in his relationship to the government is controlled by constitutional norms. In addition, Austria is a country based
exclusively on codified (written) law; therefore, the sources of the rights
and duties of the alien, as a private person, are found in the pertinent
articles and paragraphs of the various general codes, in special legislation
dealing with him, in treaty provisions, in executive orders, and in rules of
administrative agencies as authorized by law.
I. Civil and Political Rights and Liberties
The so-called "Staatsgrundgesetz" (Basic State Law) dealing with the
general rights of citizens, 6 incorporated into the constitution and containing
a detailed bill of rights, does not make any specific reference to aliens. As a
consequence, and subject to exceptions, unless a valid treaty provides
otherwise, certain difficulties exist in the position of the alien with regard to
civil and political rights and liberties.
However, whether a constitutionally guaranteed right is available only to
Austrian citizens or also to the alien depends on the specific constitutional
provision creating the so-called "status negativus." 7 This concept identifies
the obligations owed by the State to the individual. They are contained in
the provisions of the Basic State Law. In some instances benefits flowing
from the condition of the "status negativus" are accorded only to citizens.
In certain cases "everyone" may claim its protections. In other instances it
is available to "persons." Article 8 of the Basic State Law guarantees the
liberty of a "person" without reference to citizenship; Article I1 guarantees the right of petition to "everyone"; Article 13 guarantees freedom of
speech and freedom of the press to "everyone"; and Article 14 guarantees
freedom of religion to "everyone"; Article 12, however, restricts freedom
of assembly and freedom of association to Austrian citizens.a
4

Para. I of the law of citizenship of July 15, 1965, Bundesgesetzblatt No. 250. (The
common abbreviation of the Federal Gazette is BGBL. and will be used hereunder in this
article.) The same concept is contained in the law dealing with aliens of March 17, 1954,
BGBL.
No. 75, para. I.
5
Art. 18( 1) of the Constitution.
6
Staatsgrundsgesetz of December 21, 1867, Reichsgesetzblatt No. 142. The abbreviation RGBL. was used during the monarchy until 1918; it was replaced with Bundesgesetzblatt
(BGBL.) in 1920 with the publication of the Austrian Federal Constitution. Between 1918
and 1920
the term Staatsgesetzblatt (STG BL.) was used.
7
The concept "status negativus" is associated with the name of the famous jurist Georg
Jellinek.
8
This difference of constitutional rights and duties is also reflected in paragraph 8 of the
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A further example of such ambiguity is the principle of equality before
the law. Paragraph 33 of the General Civil Code states expressly that the
alien has the same civil (buergerlichen) rights and liberties and duties as
the national, except that in some cases Austrian citizenship is required for
the enjoyment of such rights and liberties. Under all circumstances for the
alien to enjoy such rights and liberties reciprocal treatment of Austrians in
the home country of the alien is required. 9
Article 7(1) of the Constitution specifically states that all citizens are
equal before the law. In a case dealing with the application of the equality
principle to aliens, the Austrian Constitutional Court has held that equality
before the law is guaranteed only to citizens and not to aliens. To assume
that paragraph 33 of the General Civil Code, which purports to grant to
aliens as a matter of principle the same rights as to the national, means
what it says would lead to error.
This flows from the fact that paragraph 33 does not have the significance
of a constitutional norm. The Constitutional Court, in interpreting the
Constitution, determines the scope of constitutionally guaranteed rights
and liberties. The equality principle, as one of those rights, has not been
extended to aliens. 10 The judicial interpretation of the Constitution more
accurately states the law than does paragraph 33 of the General Civil
Code.
This inconsistency is further reflected in the Peace Treaty of Vienna,
ending the occupation of Austria in 1955. Pursuant to Article 6(1) Austria
is obliged to secure to all persons living under Austrian jurisdiction, the
enjoyment of human rights and basic liberties including freedom of speech,
press and religion.'1 Article 6(2) of the treaty prohibits discrimination on
account of race, sex, language and religion against Austrian citizens only.
The Constitutional Court has held that Article 6(2) containing the equality
12
principle applies to Austrian citizens only.
A more recent decision on the same subject also excludes aliens from
statute dealing with the freedom of assembly of 1953, BG BL. No. 98; aliens are not permitted
to act as organizers, directors or leaders of an assembly dealing with public matters.
9
Reciprocal treatment means formal reciprocity, i.e., an Austrian would be treated in a
foreign country in the same manner as citizens of the foreign state, not necessarily as the
Austrian would be treated in Austria. EvBI. 1965 of July 8, 1965 No. 440. EvBI. is the
abbreviation for Evidenzblatt der Rechtsmittelentscheidungen.
10 Decision of the Constitutional Court of June 24, 1954, SLG. No. 2686. SLG is the
abbreviation for Sammlung.
' t Staatsvertrag von Wien, betreffend die Wiederherstellang eines unabhangigen und
demokratischen Oetterreich. (Peace Treaty of Vienna Regarding the Reestablishment of an
Independent and Democratic Austria of May 15, 1955.) BG BL. No. 152; Sen. Exec. G, 84th

Cong., 1st Sess., p. 40; 49
(1955).12

AMERICAN JOURNAL OF INTERNATIONAL LAW,

Supplement 162

Decision of the Constitutional Court of December 16, 1957. SLG. No. 3292.
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equality of treatment despite the terms of the Convention for the Protection of Human Rights and Fundamental Freedoms of 1958.13 Article 14 of
the Convention guarantees all persons the enjoyment of the rights and
liberties laid down therein. The equality principle is not among them, so
aliens have not been accorded equal rights and liberties.1 4 Thus, neither
statute nor treaty nor decisions of the Constitutional Court have incorporated into Austrian municipal law the condition of full equality between Austrian nationals and aliens.
Although the alien in Austria has no claim to equal enjoyment of certain
fundamental civil and political rights and liberties, he is treated the same as
is an Austrian national, in the area of criminal law. Austria, following the
territorial theory of jurisdiction over crimes, will prosecute any alien
charged with commiting a major crime (Verbrechen) on Austrian territory. 15 With regard to minor crimes (Vergehen) and misdemeanors (Uebertretungen) the Criminal Code specifically states that aliens resident in
Austria may be found guilty of such offenses because they are obliged to
make themselves familiar with all regulations relating to public order and
safety, and when engaged in business transactions, with all the special
provisions relating to the type of business involved.1 6 Extradition treaties
are in force between the United States and Austria going back to 1930 and
17
1934 respectively.
In the following pages some of the more significant legal topics which
are of interest for a citizen of the United States, residing, working or doing
business in Austria will be discussed briefly.
III. Residence and Registration Requirements
The Austrian statute dealing with the policing of Aliens (Fremdenpolizeigesetz)18 provides that aliens are entitled to unlimited residence in
Austria, to the extent that the duration of their stay is not restricted by
13

Europaeische Konvention zum Schutz der Menschenrechte und Grundfreiheiten (European Convention for the Protection of Human Rights and Fundamental Freedoms). BG BL.
No. 210/1958, 213 UNTS 221 (1955). The convention in its entirety was elevated to the rank
of a constitutional norm by the constitutional law of March 3, 1964, BGBL. No. 59. A series
of Protocols
now complement the original international agreement.
14Decision of the Constitutional Court of June 12, 1964. SLG. No. 4707.
15
Paragraph 7 of the Criminal Code.
' 6 Paragraph 234 of the Criminal Code. However, the law does not authorize the prosecution of aliens in Austria for the commission of such offenses in a foreign country.
"Auslieferungsvertrag zwischen der Republik Oesterreich und den Vereinigten Staaten
und Zusatzabkommen. (Extradition Treaty between the Republic of Austria and the U.S.A. of
January 31, 1930.) BGBL. No. 23, 46 Stat. 2779, TS 822, and supplementary agreement of
May 19, 1934; BGBL. No. 79, 49 Stat. 2710, TS 873. Both governments expressly recognized, in 1958, the continuing validity of these agreements.
'sStatute of March 17, 1954, BGBL. No. 75.
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treaty arrangements or by limits specified in the entry visa. The treaty
between the United States and Austria of June 19, 1928,19 does not
contain any restrictions. Article I reads:
The nationals of each of the High Contracting Parties shall be permitted to
enter, travel and reside in the territories of the other; to exercise liberty of
conscience and freedom of worship; to engage in professional, scientific,
religious, philanthropic, manufacturing and commercial work of every kind
without interference; to carry on every form of commercial activity which is
not forbidden by the local law; to employ agents of their choice, and generally
do anything incidental to or necessary for the enjoyment of any of the
foregoing privileges upon the same terms as nationals of the state of residence
or as nationals of the nation hereafter to be most favored by it, submitting
themselves to all local laws and regulations duly established.
Americans like other aliens have to adjust their conduct during their stay
in Austria to Austrian law. They also have the duty to provide information
to the authorities on the purpose and duration of their stay in Austria if so
required. They may also be required to prove that they possess the
financial means necessary for their stay. In addition, the law provides for
the issuance of a prohibition of stay (A ufenthaltsverbot) against aliens for a
variety of reasons. Those include violations of passport and registration
regulations, of labor and trade law regulations, and of customs and currency regulations. A prohibition of stay can be declared against aliens who
lack the means for their own support and for the support of those for whom
they are legally responsible. Such prohibitions are issued against habitual
beggars and persons engaged in prostitution.
The alien against whom an order of prohibition of stay has been issued
must leave the country within one week after the order has become final.
An extension or reduction of this period is possible at the discretion of the
authority issuing the order. Jurisdiction in these matters rests either with
the administrative authority of the district (Bezirksverwaltungsbehoerde)
or with the federal police, who are charged with this function in all larger
20
cities.
Appeals from orders requiring departure may be made to provincial
governors, or, in the case of Vienna to the Mayor. Such decisions are final
so far as the administrative process is concerned. Further recourse may be
made to the Administrative Court, or to the Constitutional Court respectively, on grounds of illegality of the administrative action or violation of
such constitutionally guaranteed rights as are accorded to aliens.
19
Treaty of Friendship, Commerce and Consular Rights of June 19, 1928, 47 Stat. 1876,
TS 838.
20
An alien intending to remain in Austria permanently, or for an extended period of time,
must contact the agency which has jurisdiction in his case immediately following his arrival.
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Every alien who stays in Austria for more than 48 hours has to be
registered with the police. 21 The duty to have the registration effected is
primarily with the person providing accommodations. However, the law
imposes on the person taking residence the obligation to be registered.
Registration forms can be obtained at every police station. There is a
special column on the form for aliens requiring passport information. The
police maintain a central registration office (Meldeamt) in the larger cities.
IV. Questions of Taxation
A treaty between the United States and Austria on double taxation has
been in effect since January 1, 1957 with respect to taxes on income. 22
Before going into the more important provisions of this treaty, the Austrian
tax structure will be outlined briefly.
There are a variety of taxes in Austria to be paid, not only by Austrian
citizens, but by all persons residing in Austria or owning property there.
A property tax (Vermoegensteuer) has to be paid by all persons residing
in Austria on their overall property in Austria and abroad, assessed by the
Finance Office on January 1 of each year. The property tax amounts to
.75% of the assessed value of the property. 23 "Overall property" consists
of the following assets: agricultural and forest property, land, assets related
to a business enterprise and other items including bank accounts, stocks,
bonds, mortgages, cars, jewelry and pieces of art above a certain value.
The land tax (Grundsteuer)is a separate tax to be paid by owners of all
plots of land. Owners of unused plots have to pay, in addition, a land value
tax (Bodenwertabgabe) which amounts to 1% annually of taxable uniform
assessment value. 24 In addition to those mentioned, the income tax, corporation tax (Koerperschaftsteuer), trade tax (Gewerbesteuer) and a turnover tax (Umsatzsteuer)25 are of most importance.
21

Registration Law of June 29, 1954, BGBL. No. 175. This applies also to Austrian
nationals who are away from their homes for more than the 48 hour period.
22
Convention between the U.S. and Austria signed in Washington October 25, 1956,
TIAS 3923. The United States typically does not impose income taxes on the profits of U.S.
controlled foreign subsidiaries until such profits are forwarded to the parent in the United
States as dividends. The typical arrangement to avoid double taxation of such corporate
profits, permits the U.S. controlled foreign subsidiary to remit such dividends to the U.S.
parent without having to pay taxes to the United States government on the sums on which it
has been taxed by the foreign state. The U.S. controlled foreign subsidiary is given a credit by
the United States, for the income taxes previously paid to the host government on the
remitted profits.
23For details see Law of July 7, 1954, BGBL. No. 192 and January 27, 1968, BGBL.
No. 44.
24
Law of July 13, 1955, BGBL. No. 149 and December 12, 1963, BGBL. No. 327.
2Law of December 17, 1958, BGBL. No. 300 and Law of March 6, 1969, BGBL. No.
113.
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Corporations having their seats in Austria are taxed on their overall
profit. Corporation taxes vary between an approximate minimum of
29.04% to an approximate maximum of 53.24%.26 The trade tax is a local

(communal) tax. The assessment basis for this tax is trade income and
27
trade capital. The tax rate is fixed annually by the local community.
Basically, American citizens residing in Austria are subject to personal
income taxes in respect to their entire income, whether derived from
28
sources within Austria or from sources abroad.
Personal income tax assessed abroad is not deductible from the Austrian
income tax. It is considered an expense that reduces the total income
subjected to taxation in Austria. Income tax is assessed by the Finance
Office (Finanzamt) on a progressive scale. Taxation begins with an approximate annual income of $600 at 1%. Top limit is reached with an
annual income of more than approximately $210,000 which is taxed at
approximately 56 to 62%.
The more important provisions of the Convention between the United
States and Austria, for the avoidance of double taxation, relate to industrial
and commercial enterprises. The United States taxes to which reference is
made in the Convention are federal income taxes, including surtaxes, and
in the case of Austria, mainly the income tax and the corporation tax.
American firms are not subject to such taxes in Austria unless they carry
on trade or business through a "permanent establishment" situated in
Austria. The term "permanent establishment" means a branch, office,
factory, warehouse or any other fixed place of business, the duration of
which exceeds or will likely exceed twelve months.
However, the fact that an American firm maintains a place of business in
Austria exclusively for the purchase of goods or merchandise in itself does
not constitute a "permanent establishment." An American firm is not
deemed to have a "permanent establishment" merely because it carries out
business transactions through a commission agent, broker and the like, in
the ordinary course of business as such. The classification as a "permanent
establishment" obviously produces significant tax disadvantages.
Whereas firms not working through a permanent establishment are not
subject to Austrian taxation on industrial and commercial profits, Austria
may impose its taxes upon the entire income of an enterprise, with a
permanent establishment from sources within Austria. In the determination
of the profits of the permanent establishment all expenses which are rea26

Laws of July 6, 1966, BGBL. No. 156 and January 27, 1968, BGBL. No. 44.
of December 18, 1959, BGBL. No. 303 and January 27, 1968, BGBL. No. 44.
BFor details see Laws of July I, 1967, BGBL. No. 268 and December 11, 1968, BGBL.
No. 9/1969.
27
Laws
2
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sonably allocable to the permanent establishment, including executive and
general administrative expenses, are allowed deductions.
Profits derived by an American enterprise from the operation of ships
and aircraft are exempt from Austrian income taxation.
Enterprises not having a permanent establishment enjoy favorable income tax rates in Austria with regard to dividends received from sources in
Austria, and interest received on bonds, notes and debentures.
American nationals, or permanent residents of the U.S., working in
Austria are exempt from Austrian income taxes upon compensation received for labor or personal services, if they were temporarily present in
Austria for a period not exceeding 183 days during the taxable year, and
the compensation received does not exceed $3,000 and was paid by an
American employer.
Wages, salaries and pensions including social security payments paid by
the United States government, or by the several states and their subdivisions, are exempt from Austrian income taxes. The same is true for private
pensions and private life annuities paid from American sources to Americans living in Austria.
American college professors and teachers teaching in Austria for a
period not exceeding two years, are exempt from Austrian income taxes on
their remuneration. American students temporarily living in Austria for
educational purposes are exempt from Austrian income taxation with respect to remittances from abroad for study and maintenance.
Also, any American employed by a non-profit organization (religious,
educational, charitable, etc.) is exempt from Austrian income taxation, for
payments received from such an organization up to the annual amount of
$10,000, if he is in Austria for a period not exceeding one year for the
purpose only of acquiring technical, professional or business experience.
Whenever a United States citizen in Austria can prove that any action of
the Austrian tax authorities has resulted, or could result, in double income
taxes contrary to the Tax Convention, he has a right to present his case
both to the United States government and to Austria, while he is a resident
there.
V. Questions Relating to Marriage, Divorce,
Guardianship and Inheritance

The pertinent marriage statute requires that the alien should not conclude a marriage unless he possesses a certificate from the authorities of his
home country indicating the absence of legal obstacles. This however is not
an absolute requirement and can be suspended.
InternationalLawyer, Vol. 7, No. 2
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With regard to marital and divorce law, a rather interesting situation
exists insofar as the pertinent sections of the General Civil Code 29 are
superseded by a German regulation of 1941,30 which is still the legal basis
for marriage and divorce matters. If an American is married to an Austrian
citizen, or if both husband and wife are aliens, but one has permanent
residence in Austria, a suit for divorce may be brought before the Austrian
courts under the condition that the courts of the husband's home country,
may not subsequently refuse to recognize the validity of the Austrian
judgment. Divorce may be granted only on statutory grounds. These are:
adultery; denial of offspring; serious misconduct; mental derangement;
contagious disease; and breaking up of married life.
The party who has been declared solely or preponderantly guilty is, as a
rule, required to pay alimony to the other party. The question of child
support is decided on the basis of the child's need and the ability of the
parent to pay.
In addition to divorce, a marriage may also be terminated by annulment
(Nichtigkeit), or abolition (Aufhebung). Reasons for annulment are want of
the required form provided by law before an authorized registrar, legal
incapacity or unconsciousness or temporary insanity at the time of the
marriage, blood relationship or relationship by marriage, marriage with the
partner of adultery, existence of a valid marriage at the time of the marriage, and a marriage concluded only to obtain the name or the citizenship
of the husband. Reasons for abolition include absence of consent of the
legal representative (parent, guardian) in cases when such a consent is
required by law, or error on part of one of the marriage partners with
regard to the identity of the partner, or unawareness of the conclusion of
the marriage.
When an Austrian Court is asked to honor a divorce granted by an
American Court, and when only one of the spouses is an American citizen,
it is necessary to obtain the approval of the Minister of Justice (Attorney
General). If both spouses are Americans the divorce decree of the American Court is automatically recognized, and does not require the certifica31
tion of the Minister of Justice.
Austrian courts will not rule on the merits, in a case involving the
2
alleged incompetency of a United States citizen residing in Austria.
29
Paragraph 4, 33-38, 300 ABGB. (Allgemeines Buergerliches Gesetzbuch [General
Civil Code] commonly abbreviated A BG B.)
304. Ordinance to implement and to Complete the Marital Law and to Unify the
Family Law of October 25, 1941.
International
31
For further details see Otto C. Sommerich, ed., Recognition of Mexican Divorces in
I THE INTERNATIONAL LAWYER, 202 (Jan. 1967).
Europe,
3 2 Part 11 Austria,
Paragraph 13 of the law regulating interdiction. (Entmuendigungsordnung.) RGBL.
No. 207 (1916).
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Pending such a decision by the appropriate American authorities, Austrian
courts will take all steps necessary, for the protection of the personal
interests and the property of a United States citizen residing permanently
in Austria. A temporary counsel must be appointed for this purpose. The
American consulate has to be informed immediately concerning a motion
of interdiction against a United States citizen, and also of the temporary
measures provided for his protection.
The Austrian court must set an appropriate time limit, during which the
decision of the American authorities can be expected. After the expiration
of this period, and absent a ruling by a court of the United States, the
Austrian court will have to decide on its own on the interdiction according
to Austrian law. However, the decision of the Austrian court can become
invalid when the American tribunal decides that the conditions for interdiction are non-existent.
It may be mentioned in this connection that United States citizens
residing in Austria are normally not appointed as guardians for minors, or
as trustees for mentally incapacitated individuals; to serve in such capacities is reserved exclusively for Austrian citizens. Once appointed they can
33
be excused only for specific reasons.
The whole estate of a United States citizen, movable 34 as well as
immovable, not located in Austria, is not under the jurisdiction of an
Austrian probate court even when the deceased United States citizen had
his permanent residence in Austria. As a matter of principle Austrian
jurisdiction over estates of aliens exists only when the immovable estate
and-under certain circumstances-the movable estate is located in
Austria.
With regard to immovable estates of aliens located in Austria, the Austrian probate court has jurisdiction, without reference to the last residence
of the deceased, or the decisions of foreign authorities, except when a
treaty provides otherwise. The Austrian court has to apply Austrian law
with regard to the rights of all parties and for the settlement of all estate
35
fees.
At the present time there are no treaty arrangements between Austria
and any other foreign country, leaving the probate of immovable estate of
aliens located in Austria to the authorities of a foreign country. Immovable
property of deceased United States citizens located in Austria falls therefore in every respect under Austrian law; there is one exception; the formal
33

Paragraphs 192 and 282, ABGB.
For all practical purposes the Austrian concept of "movable property" is identical with
personal
property; "immovable property" with real property.
35
Dr. H. Koehler, Erbschaften imnAusland und Auslaendermachlasse in Oesterreich,
Manz Verlag, Vienna, 1952, p. 53.
34
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validity of the will of an alien who died outside Austria, must be judged
according to the law of the locality where the will has been made even if
36
affecting immovable property located in Austria.
Litigation affecting the movable estate situated in Austria, of a deceased
alien residing in Austria must be resolved in the state of the alien. However, the Austrian court will authorize the taking of security measures to
protect the property located within its jurisdiction. If the deceased alien
maintained his residence in Austria, or if the foreign state refuses to protect
the estate of its deceased citizen, the movable estate located in Austria
becomes subject to the jurisdiction of the Austrian probate court under
Austrian law.
With regard to the probate of estates of American citizens the following
additional information should be noted. The Austrian authorities are obliged to inform the nearest American consul of the occurrence of the death
of an American citizen in Austria, when no heirs or testamentary executors
are known so that necessary information may be forwarded to relatives or
other interested parties.
In addition the American consul is entitled, so far as Austrian law
permits, and pending the appointment of an administrator of the estate or
the beginning of probate, to take charge of the property left by the deceased United States citizen for its protection and preservation. The consul
also has the right to be appointed administrator of the estate at the discretion of the Austrian probate court. In this position he is subject to
Austrian jurisdiction. The consul may also take possession of estate assets
and arrange for their delivery to the proper recipients. 3 7
VI. Questions Relating to Transfer of Real Estate
Law of Tenants and Employment
It is a basic rule of Austrian law that aliens have, in private and
commercial law, the same rights as nationals. This applies to real estate
and other property transactions, leases, contracts of employment and other
matters unless specific exceptions are made by law.
The regularization of real estate transactions is effected through the
landregister (Grundbuch), which is kept by the District Courts. The
Grundbuch has two parts: the principal ledger (Hauptbuch) and the collection of documents (Urkundensammiung). Entries are made in the principal
ledger concerning ownership, transfers, encumbrances, etc. The collection
36
JuristischeBlaetter
37

196 1, p. 289.
Articles XIX and XX of the Treaty of Friendship Commerce and Consular Rights of
June 19, 1928.47 Stat. 1876, TS 838.
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of documents contains all certificates, contracts, wills, court decisions and
other relevant materials on the basis of which, entries in the principal
ledger have been made.
The District Court has to examine every document relating to rights and
encumbrances of a specific piece of real property on its own initiative.
Entries relating to the origin, transfer or cancellation of rights in this
property are based on court decisions. In order to facilitate the use by the
public of these procedures each independent piece of real estate has a
special section on the ledger called Einlage.
The entry made in the principal ledger creates a "right in rem" which is
enforceable against everyone. A bona fide purchaser, for example, who has
bought the property in reliance upon the entries in a landregister is widely
protected against any former true owner. The right in rem to the property
based on a mortgage protects the mortgagee, only if his name and the sum
due is entered in the landregister.
Because of the landregister the difficulties arising from search of title
when acquiring ownership, or any other interests in land or real estate, are
virtually unknown in Austria. Any contract or agreement concerning land
where no entry has been made in the landregister, would only be the basis
of a personal (in personam) right of action against a contractual partner.
Because of the importance of real estate transactions a few additional
38
observations regarding the landregister may be of interest.
As memtioned before, each independent unit of real estate has a special
place in the principal ledger called "Einlage"; each "Einlage" gets a
number "Einlagezahl" referred to in various documents, certificates and
contracts as "E.Z." The "Einlage" consists of three different pages in the
ledger. Page A (Gutbestandsblatt) identifies the different pieces of land
belonging to this specific "Einlagezahl" and describes exactly the boundaries and the nature of the property. Page B (Eigentumsblatt) identifies
the names of the owners of the real estate, the legal basis on which the
ownership rests (sale, inheritance or otherwise), and records limitations
connected with legal capability of the owner, e.g., being a minor. In Page C
(Lastenblatt) all encumbrances are entered. This would apply to mortgages, easements like rights of way, water rights, and the like.
While the landregister law makes no distinction between Austrian citizens and aliens regarding transactions in residential and business property,
special regulations exist with regard to agricultural and forestry land. The
Constitutional Court has decided that legislation and administration of
transactions relating to these types of real estate, belong to the provinces
38

The General Civil Code is supplemented by the Landregister Law which is essentially
a special code.
InternationalLawyer, Vol. 7, No. 2

302

INTERNATIONAL LAWYER

(Laender) and not to the federal government. Consequently all provinces
have issued their own regulations on agricultural and forestry property.
The only exception is Vienna which has not done so. These regulations
impose restrictions on alien ownership and vary from province to province.
In order to obtain title to such property special permission is required from
a special commission (Grundverkehrskommission). Without such permission the contract of sale is invalid.
The law relating to the leasing of real property in Austria is detailed and
complicated. The relevant provisions of the General Civil Code are supplemented and superseded by the Mietengesetz (rent law-tenants law). It is a
special code providing various substantive and procedural protections for
the tenant. This body of law affords the same protections to aliens as to
Austrian nationals. A clear distinction is made between the "Hauptmieter"
(principal tenant) and "Untermieter" (sub-tenant).
The position of the principal tenant is extremely strong; the rent is
calculated on the basis of various criteria and cannot arbitrarily be changed
by the landlord; the right of the tenant is transferable and inheritable.
Notice by landlord to tenant can only be given on grounds specifically
stated in the law; this applies also to sub-tenants. Most notices have to be
filed in court. It can be generally said that it is very difficult to be evicted in
9
Austria, and this would also be true for an alien tenant?
In the area of employment and social insurance alien employees have
basically the same rights as Austrians, unless specific exceptions are provided for by law. A German ordinance relating to foreign employees of
1933, which was introduced in Austria in 1941 and amended in 1959, is
still the main legal provision.40 Paragraph I states that a foreign employee
has to be in possession of a special permit to engage in employment
(Arbeitserlaubnis).It also requires that the employer who wants to employ
aliens has to be in possession of a special employment permission (Beschaeftigungsgenehmigung). He can only employ aliens holding a work
permit. Both permissions are issued by the Labor Office of the province
(Landesarbeitsamt).However, the alien has to apply for permission from
the police or the administrative agency of the district in which the place of
employment is located.
39

Rents of principal tenants are extremely low; rents for subtenants especially for
furnished apartments are subject to agreement. At present a two bedroom apartment with
kitchen and bath in Vienna would cost, dependent on location, provisions for heating, etc.,
approximately $150-$300 a month furnished. It is also possible for aliens to purchase
apartments. In 1971 the price for a two bedroom apartment in Vienna in a new building was
approximately
$20,000-$30,000.
40
Deutsches Reichsgesetzblatt, DRGBL. No. 44/1941 combined with BGBL. No.
92/1959.
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Excepted are aliens under 15 years of age, apprentices, employees of the
shipping industry and employees of accredited embassies and consulates.
The work permit of the foreign employee is limited to that place of employment for which the employer has received the employment permission. In
case the employee changes his place of employment he must obtain a new
work permit. The duration of the work permit does not exceed 12 months,
and is subject to renewal. However, aliens can apply for a certificate
exempting them from the required work permit, if they have resided at
least 10 years in Austria or the regulations would cause special hardship.
This certificate can be issued for a maximum period of two years.
An employee, who is employed in the absence of an employer's employment permit, or after the expiration of such a permit, cannot claim the
existence of a contract of employment because employment contracts with
an alien, which is agreed upon without the "Beschaeftigungsgenehmigung"
41
of the employer, are prohibited and therefore null and void.
In the event that the employment permission for the employer and a
work permit for the alien employee, which are required for an employment
contract, are not granted by the labor office, the contract is null and void
from the beginning. 42 The employee could not sue on the basis of the
employment contract; his only recourse would-be the indemnity provisions
of paragraph 1431 of the General Civil Code.
There are very few further restrictions with regard to the alien employee. Paragraph 8 Section 4 of the law dealing with work councils (Betriebsraetegesetz) requires as a condition for eligibility as a member of a
work council or as a shop steward Austrian citizenship. According to
paragraph 3 of the statute dealing with equalization of family burdens
(Familienausgleichgesetz), foreign workers can only claim family assistance after having been employed in Austria for more than three months
43
and being in possession of a work permit for this employment.
According to paragraph 36 of the General Civil Code, Austrian law is
applicable to all contracts concluded in Austria. Austrian law providing
social security unemployment compensation, health and similar protections
favorable to the employee, is enforced whenever the employee resides in
Austria. A contract of employment concluded by an authorized agent of a
foreign enterprise in Austria falls under Austrian law, even when payments
are made in foreign currency, or service is rendered on foreign ships.
41

Soziales Mitteilungsblatt A/2, page 606 of the Ministry of Social Administration.
Soziales Mitteilungsblatt I A/e, page 503 of the Ministry of Social Administration.
43
For Spanish workers this requirement has been entirely suspended; for Yugoslavians it
has been reduced to one month.
42
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VII. Questions relating to Corporation Law,
Foreign Exchange, Foreign Trade and Patents
The main forms of corporations in Austria are the "Aktiengesellschaft"
A.G. (joint stock corporations) and the "Gesellschaft mit beschraenkter
Haftung"-GMBH (private limited liability company). Both are juristic

persons and possess legal personality.
A joint stock corporation must have a minimum capital of AS 1,000,000
divided into shares of at least AS 100 each. Most corporations issue bearer
shares with attached coupons which must be presented for collection. If
provided in corporate by-laws, shares may be registered for a specific
person if the name of the bearer is registered in the stock ledger (Namensaktien). By-laws may require the approval of the corporation for transfer of registered shares. In case of refusal by the corporation, a decision of
the Commercial Court would have to be obtained.
Government permission for the formation of an Austrian corporation is
required only if the corporation is to engage in the banking business.
However, joint stock corporations, as well as private limited liability companies as juristic persons, become legally existent only with recordation in
the Commercial Register (Handelsregister)kept at the Commercial Court
of the district in which the firm is located.
The Commercial Code requires registration in the Commercial Register,
not only for juristic persons but for all enterprises exceeding the volume of
small scale trade. Therefore, this legal requirement applies also to individual firms and the several types of partnerships. It is the duty of the firm to
initiate the required entries in the register; otherwise the Court may impose
a fine. Data entered on the register must include the name of the firm, the
place of business, name and domicile of the owner and, if necessary, his
legal representatives, and any later changes with regard to such information. Changes in corporate charters must also be filed and entered on the
Commercial Register. No reference has to be made in the Commercial
Register relating to the nationality of the owner or whether the corporation
is Austrian or foreign.
Austrian law requires, as a matter of principle, that foreign joint stock
corporations must have permission to be admitted to engage in business
activities in Austria. This permission must be obtained without prejudice to
international agreements. The permission is obtained from the Ministry
which is competent to deal with the type of business involved."a Foreign
joint stock corporations engaged in business activities admissible in Austria
44Paragraph 254 of the Law dealing with joint stock corporations of March 3 1, 1965.
BGBL. No. 98.
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on January 1, 1939 and January 1, 1956, are exempted from this requirement.
The beginning and termination of the legal personality of foreign corporations is determined in accordance with foreign law. The loss of the legal
personality of a foreign corporation has to be recognized by Austria. This
loss would create a co-ownership of the former shareholders with regard to
property and assets located in Austria in accordance with the relevant
provisions of the General Civil Code.
A private limited liability company (GMBH) must have a minimum
capital of AS 100,00, divided into shares of at least AS 500. Capital is
divided into two or more shares. Shares are transferable only by an act of a
public notary. 45 In comparison to the Aktiengesellschaft (AG), the GMBH
is the simpler organization, and usually used if the capital is small and the
number of shareholders limited.
The law dealing with this type of corporation 46 devotes a section to
foreign corporations. Foreign corporations are permitted to do business in
Austria through a branch establishment, if prior to the beginning of the
business the competent Commercial Court has caused entry of its existence to be made on the Trade Register. The application for the entry must
be accompanied by a copy of the charter certified by a notary, and the
certified signatures of the persons authorized to sign for the branch establishment in Austria.
Those representatives must have their residence in Austria, or the entry
of the branch establishment into the Trade Register will be denied. Such a
denial would result when the corporation was lacking in legal authorization
pursuant to the laws of its own country, or failed to carry out its business
continuously in the home country. Another requirement for entry into the
Trade Register is that reciprocity for the erection of branch establishments
is granted to Austrian corporations in the foreign country.
If reciprocity cannot be proven, special permission of the Ministry of the
Interior is necessary. The law contains detailed provisions relating to
additional branches, data required to be entered in the Trade Register,
duties of persons authorized to represent the corporation, and dissolution
of the corporation. Representatives of branches established in Austria must
4Austrian notaries have a position different from the notary public in the United States.
The Austrian notary is authorized to draw up many public documents which are common in
Austrian law and practice; e.g., documents on the basis of which entries are made in the
landregister. Austrian notaries must be law graduates, serve a certain time as a candidate in a
notary's office and pass the notary's examination. Louisiana is an exception to the United
States4 6rule.
Law of March 6, 1906, RGBL. No. 58; Law of 1952, BGBL. No. 231.
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keep regular books on all business conducted in Austria. Violations are
subject to criminal sanctions.
47
A special statute, the so-called Devisengesetz (foreign exchange law)
deals with the various and complex questions relating to currency, legal
tender, balance of payments, foreign exchange, and the like. The whole
field is under the jurisdiction of the Austrian National Bank.
Foreign currency, other means of payment, claims in foreign currency,
foreign stocks and bonds and other securities, gold and gold coins can only
be traded by the Austrian National Bank or by so-called Devisenhaendler
(foreign exchange traders). The law defines foreign exchange traders as
credit institutions which are authorized by the Austrian National Bank to
trade in foreign means of exchange, or in claims in foreign currency on
account of the Austrian National Bank or for their own account.
The law makes the distinction between Deviseninlaender(nationals) and
Devisenauslaender (aliens) in regard to foreign exchange. Deviseninlaender

are defined as natural or juristic persons who have their residence or
regular domicile with the place or seat of management in Austria. Persons
who stay in Austria for a period of more than three months are included in
this category. Branches of a foreign firm located in Austria and enterprises
of aliens situated in Austria are considered to be Deviseninlaender,without
regard to whether they are legally independent or not, or if the seat of
management is in a foreign country.
The law defines as Devisenauslaender, natural persons who are not
Deviseninlaender, and such juristic persons as have their seat of manage-

ment in a foreign country. Branches of Austrian firms in a foreign country
are considered Devisenauslaender when the seat of management is in a

foreign country. The nationality of natural persons and relationship of
interests of natural persons in juristic persons have no significance in the
determination of the status as Deviseninlaender or Devisenauslaender.

Several decisions of the Constitutional Court have interpreted the concept of Deviseninlaender very broadly. Residence or stay in a foreign
country does not exclude the status of Deviseninlaender, so long as the

legal characteristics of a Deviseninlaender are present. The status of a
Deviseninlaender is not changed because of frequent business trips to

foreign countries. The distinction between Deviseninlaender and Devisenauslaender is important because of more stringent restrictions of the
Deviseninlaender with regard to foreign exchange, credit balances abroad
and the like.
As far as foreign trade regulations are concerned, import and export of
47

Law of July 7, 1946, BGBL. No. 162; Law of July 4, 1963, BGBL. No. 175.
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goods are in principle not subject to restrictions in Austria. However, in
1968 the Austrian legislature introduced restrictions on import and export
for certain types of goods. 48 Special export and import licenses have to be
obtained. A list of the goods and commodities subject to restrictions can be
obtained from Austrian consulates.
There are no restrictions on obtaining patents by aliens. The subject of
patents is dealt with in a special statute. 49 The condition necessary to
obtain a patent is the notification of the invention to the Patent Office in
Vienna. The Patent Office, after a thorough investigation, grants the patent.
This Office keeps a so-called Patent Register where every patent has to be
entered. The register contains the type of the invention, owner, agents and
the like. The patent is valid for 18 years from the day of its publication.
Every year a tax which increases progressively must be paid; otherwise
the patent expires. Infringements on patent rights are subject to civil suits
before the Commercial Court at Vienna, and are also under sanctions of
the criminal law.
The law specifically protects employees of a business firm, against the
exploitation of their inventions by their employers.
Individuals or firms who have their residence or seat of business in a
foreign country, must be represented in patent matters by a regular attorney at law or a special patent attorney.
Conclusion
This short resum6 of the alien's legal position in Austria shows that the
Austrian legal system furnishes the alien a degree of protection which
compares favorably with most other countries.
A few concluding remarks for the American interested in Austria are in
order.
The political situation and climate in Austria since the end of World War
I1 has shown a remarkable stability. Short of a major world crisis one can
reasonably expect that this development will continue. The country has
shown a healthy economic growth, the government encourages foreign
investments to the extent that they improve the infrastructure of the Austrian economy and create new jobs. The use of advanced technology, and
the production of finished goods for export by foreign investors, seems to
be especially attractive from the Austrian point of view. 50
48
Foreign
49

Trade Law of 1968, BG BL. No. 314.
Law of Patents of 1950, BGBL. No. 128 and of January 22, 1969, BGBL. No. 78.
"°Government declaration by Chancellor Dr. Bruno Kreisky of April 27, 1970, in Feur
ein modernes Oesterreich, issued by Klub sozialistischer Abgeordneter und Bundesraete,
Vienna, p. 30 (1970).
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American citizens should not find it difficult to relate to the various
federal, provincial and municipal agencies. The Austrian civil service is
well trained, competent and entirely honest. An American may possibly
become impatient upon occasion concerning cumbersome formal requirement and delays in the bureaucratic process.
The judicial process, on the other hand, is swift and efficient. The
Austrian judiciary, not very conspicuous with regard to political courage,
has a long tradition of fairness, legal scholarship and high dedication. An
American, like everyone else, can expect to, and will, receive justice under
the law.
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